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File No.
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To: The CommJ..ion

REPLyTO OPPOSmON TO PEIII ION TO DENY

lJIteners' Guild, Ine. (the "Gulld"), by itl attorney, hereby replies to the
Con.olidated Oppo,iti01l fo Petition, fo ",ny filed July 1, 1991 by GAP
Broadcastlns Company, Ine. ("GAP 0,,0.111011")' The Guild respec:tfu11y
submits that the allegations in its P,tltlon to Deny are .ufflcient to .adlEy all

statutory and resutatory requirements, and that the Guild is therefore entitlecl
to a hearinS on each of the issues raised therein. This Reply addresses only
those matters which the GuOd bellevtS require further comment to darify the

issues for the Commission.

At ]'be GRlhrI Intem. In thl' PrQCM4Jaa

At the outset, the Guild object. to GAP Broadcast1ns'. unfounded
usertlon that the Guild "has launched Us attadc on two fronts.HZ At stated in

1. On July 19, 1"1, .tallof tho Audio SorviClt DtYlskm InclIEO Bunch of the Mass Media
Bureau pnted 11\ extension of time until Auau.t 21, 1991 in which to lile Nplitl to CAP
Broac!cattll\S'l Coruoliatc4 Opposition CO PctlHou eo Deny.

2. GM o",olitltm at 4.
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the Guild's Pit/lion 10 'Deny, "(t]he Guild has no economic or ftnandal stake
In any broadcast •.. applleant," lnclucUns The Pldello Group, 1nc.1 Moreover,
GAP Broadcastlns's suggestions that the Guild was responsible lor the Ii1Ins
of a competins application for WNCN'. Bamee In 1981 and that It thereafter
partidpated In a settlement involvtna a cash payment by GAP are both false

and mlsleadln&

As GAF Broadcutinl well know., the Guild took position. before the

Commission In the 1981 renewal procetdJna that were In opposition to those

advocated by Ca.feal Radio, Inc. (NCUlieal"), the eotnPetins applicant.
Specifically, the Guild then advocated the r,new,' of WNCN'. He'nIt
(subject to a requested condition that would not have benefited Clusica1) and
opposed the settlement under which a payment (in which the Guild had no
interest or share) wa. made to Classical. The founder. of Claslical who

resigned from. positions In the Guild In 1981 did not act In concert with the
Guild then and have had no further usodatlon with the Guild in the ten

years since••

The Guild'. incorporation by reference of Its prior pleadinp and other
filings before the CommJ.sion In the proceeec:t.ina lnvolv1l\C the Uc:ensee'.
application for c:onsent to transfer of control of WNCN is clearly appropriate.
GAP is In error both In its assertion that the Gulld is required to dte "new
facts" in .upport of its Petition to 1)1ft" and In Its contention that the
continuing pendency of the Gwld'. prevlously-asserted arawnenta before the

Commission in the transfer proeeedin. would malee their consideration
herein "duplicative and wasteful."!

s. Culld Petition to Den)' .t 2 , Ixh. A, para•••Ex!\. I, paras. t·2.

•• SfI Affirmation 01 D.vId M. RIce, Exhibit A hento.

5. GAP Opposition .t 33-34.
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Since, a. GAP admits, the Mass Media Bureau'. dedslon in the transfer
proceeding remalns sUbject to reconsideration, there has been no final
resolution of the issues In that that proceedIns that would preclude the Guild
from raising those Issues herein. Moreover, since, a. the Cuild's P,tltitm to
Deny makes dear,' those Issues are directly relevant and material to the
central question In this proceecUns - whether renewal of WNCN'. Ucense is

warranted - It I. ent!rely appropriate that .uch Issues be considered by the

Commission In that context, and not merely ift connection with the transfer
of control of the Ucensee.

The Commission need not ens..' In NdupUcatlve" activftles In order to
resolve those 1.lue. for the purposes 01 both the tr~lfer and renewal
proceedings. What would be truly wasteful of resources would be the
repetition at lensth of the Guild's prior pleadlnp and GAPs prior respol\M$
thereto.'I

C AJlcptlon, of Q'JmiDaI MiRonUd

The revereal of the conviction. of GAP and Sherwin and the
Government's decision not to retry them a fourth time' by no means obviat.
the need for a hearlns. That culmination 01 the crim1nal proceedlna leaves
unresolved the truth orfa1s1ty of the allegations 01 criminal aUsconduct
against GAP and Sherwin. Since, under theM drcumstane:el, the Commllsion
caMot defer to a nonexistent adjUdication by another trlbunal, it mutt i.1f

conduct a hearing to ~etermlne the Ucensee'. character and fitness.

The sworn testimony at the trial. of GAP and Sherwin raise questions that
bear directly and cogently on the question of the Ucensee'l fitness, and the

6. GuJld "titiDn to D"'Y at N.

'1. The Guild, 01 course, I\u no objection to CAP. tiDUIar incorporation by ~fcrencc: of ill prior
pbclins' and fillnas before the Commission.

8. S" WALL S'T. J., Au,. 12, 199t.
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fl.tness of Heyman himself to be • Com.m.lslion Ucensee. Resolution of those
questions in a Commission hearing is now the sole forum In which the
Licensee's and Heyman's fitness can be detenn1Md.

It would be Inappropriate for the Commlulon to dlsresud the chars
merely because of their dismIssal under hlshly unusual circumstances. The
second Circuit's reversal of the convietlonl doe. not represent a findlna of
the defendants' innocence, and, indeed, Wit not even based on a fincUng that
the evidence on which the conviction rested Jacked probative value.

Moreover, it clearly rests stronal1 upon the prlndp1e that pIt in a cr1mlnal

case must be proved beyond a reasonable doubt - a standard vastly more

stringent than that which would apply In a Commission ~earln., where 11\

applicant must bear the ultimate burden of persuasion that it 11 of fit

character.

It would do violence to the pubUc interest .tandard if the Commission
were to disresard these serious charp_ of mJlCOftduct without 10 much IS a
swom denial from those accused, much I... the fun and candid disclosure

and explanation that a licensee ousht to provide to the COIN1\lssion'.
Moreover, the Commission certaiNy may take notlc.tO of the Indictment and
the ensulns record in the criminal procetdins in the COUJ'H of Its own
hearlnc, 80 a. to enable it to determine the buis of both the conviction. and

the reversals, and thereby to reach condutiON as to the proper effect thereof

on the lJcensee'a trustworthiness and fttn.. to serve the public interest.

,. Whether or I\Ot dtllpltton of • hoarlna wou1d fall within the Utera1 provisiON 01 the
Commlulon'. Character I'o1Iey ta not controWftc, a. th. CoII\mItslon hal ample power tID
Interpret or even modify that Poney In an approprtatt cue. S. Soutll Onllu RaiD
'"loWsllfp, fCC No. 81-255, at para. 6 n. 3 (Nleued "US. 13, 199U.

to. CAP Broadcastfn(.attaek on tht.uffiettnC)' 01 the GulJd'. '"iliD,. ,,, D."1, III CAP
o,po,itiD" at 5-6, disreprdl the provilion in 4'1 U...c. • 3Ot<dX1) that matters of wNch
official notice may be taken need not be .\IPPOI1Id by aHldavlt, and 1ft Iny event would
raise Uteralism to .ft Inappropriate lovel 1ft dcisres'l'd of that .tatute'. PUrpoH.
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Contrary to what GAP Broadcasting asserts, the Guild does not seek to

bring a "private commerdal dlspute"11 before the Commission. Rather, the

essence of the Guild'. alleptlons12 is that GAFs dealinp with the Guild In
connection with the name of the "WNCN Listeners' Club" <as wen as In
connection with a confldentlallty agreement) have abused the processes 01 the
Commission. That Is certainly a matter that 15 properly for the Commission
- and the CommJ.s1on a1cme - to dedde.11

As the Guild'. Petition to Dmy make. clear (despite GAP Broadcastil\8"

felsned lack of understandlns>, the Guild'. assertion that Its ripts have been
violated I. part and parcel of Its clalm that GAP Broadcastlns's abuse. of the

Commission's processes "reflect adversely on its character ~nd fitness to hold
the Ucense for W'NCN."14 The Guild thUJ d08l 1101 ask the Commission to

grant the sort of remedies that might be available in a dvl1 adlon - '.,.,
damages or an injunction asalnst use of a name which I. ~nfuslnsly s!mUar
to that of the Guild - but requests only that the conduct of GAP Broadcastlna
(and Its parent GAP Corporation) be taken Into account in determining Its
fitness to remain a Ucensee.15

The spec1fic issue on which the GuOd uks the Commlsslon to conduct a
hearing·U to determine the ,ffect on GAP Broadcastlna'i character and fitness

of GAP'. improper attempt to coerce th' Guild to foreso Itt rishtt in a
proceeding pending before the Commls.lon and GAP'. fraudulent
inducement of the Guild to enter Into a confidentiality asreement that GAP
Broadcasting now reIi~ upon to bar the Guild hom bringms material facts to

the Commission'. attention.

11. GAF o,po,ifion at 35.

12. CulJd PdltlDn 'D Dtny at ,-I.
13. S. P,1rid Hlnry, 69 PeC 2d 1305, 1312-14 (1m). C/. WBRN,23 R.R. 2d 384 (1911).

14.11. at 8.

15.11. at ttl
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GAP Broadcastlnl'. discussion of the Guild'. references to the

confldentiallty asreement between it and GAP Corporation is h1lhly

disingenuous. GAP is quite evidently lnvoldnl that aareement to prevent the

Guild from brinilng cruelal facts to the Commission'. attention,16 while
simultaneously arauina that the GuUd baa failed to allege ufacts Indicating

that GAP violated any Commission rule or polley,"17 and denying that any
such lacts exist.1•

Lest there be any confusion reeardlna this matter, it should be dearly

recogniZed that the Guild does not wish to withhold inf~rmatl~~ from the
Commission, but has felt constrained to do 80 because of Its concern - now
confirmed by the GAP OppDsltio" - that GAF would contend that lueh

dlsclosure,lt even to the Commission, would violate the parties'

confidentiality aFeement. In short, it i. GAP and not the Guild that is

responsible for the Commission havins been provided with redacted

documents.

It is hlShly Inequitable and improper for GAP to seek to avoid
Commission scrutiny of Its allesed wronado1nl by invoking a conlidentlallty

asreement which the CuUd all.p. It wu induced to enter into by GAF

precisely for the purpose of prevent1ns .uch Commission scrutiny. The Guild

therefore calls upon GAF to submit to the Commission both the

confidentiality asreement and unredacttd copt" of the dOCUD\entsheretofort

submitted In redacted form by the Guild. That wl11 enable the Commission to

determlne on the basis of aU of the mat.w facti whether the Guild has made

a prima ftld, showinS that GAP is Suilty of misconduct that affects adversely

16. CAP o"ositlo,. at 38 no 11.

11. III. at 38.

18. III, at 38 ft. 17.

1'. It Ihould be understood that the CuUd dole not propose to disclose any confidential or
proprietary materia! received from CAF; nthcr, the Cuild would wish only to dlldoH tho
clrcumstanc:a under whieh INch material wu proYided to it.
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Its charader and fitness to hold • license. Unless GAF malees such disclosure
to the Commission within thirty days from the date hereof, the Guild Intends
to submit such documents to the Commission, alter Jiving prior notice to
GAP of the proposed fonn and manner of such submlssion.20

CONCLt1S1ON

As the statutory req~ementl for desfln.tlon of • h.arlns, 47 U.S.C.
§ 309(e), have been satisfied, the Commission should deslpate the Licensee',
renewal application fOf hearinl on each of the issues pleaded in the Guild',
Petition to D,ny.

Dated: Auaust 21, 1991

M~
David N. 1Uct
One Old Country Road
Carle Place, New York 11514
(516) 747-3900

Attorney for Petitioner
LlSTINIRS' GuILD, INC.

:

20. The C;uiJd II PNPIred to fttIOtIate with CAPconcam!JtI the Ionn and IMMOr of IUbmfasfon,
such a. a sealed 811n, or other appropriate meln, of proteettn, any l8Jftimate
confidenttaUty interest.
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Before the

Federal Communications Commlsslon
Washlngton. D.C. 20554

l

................, " .
In the Matter of the Application 01

GAP BROADCASllNG COMPANY, INC,

Por Renewal of Uc:en.. of Station
WN~ (PM), New York, New York

)
)
)
)
)
)
)
)

PU. No.
BRH-91020tWL

..................,.." ,,, )

STATBOFNIWYOJUC )
: S.:

COt.JNTY OP QuEINS )

DAVID M. JUCI, an attomey admitted to the bar of the Stale of New York,
hereby aff1rml, under penalty of perjury, II fol1owl:

I am the attorney for LIsteners' Guild, Inc. ("Guild"), the Petitioner hert1n.
Prior to becomina counsel for the Guild several years ISO, I reprelented
Classical Radio for Connecticut, Inc. ("CRCH

), a sliter pup which joined the
Guild as co-petltloner to deny GAP Broadcutlns" 1981 renewal appUcation
for WNCN. In that capadty I particlpated in, and thus am familiar with, all of
the ensuing proc:eecUnss, which cu1minated. In an appeal to the D.C. Circuit.

In 1981, ..veral former Guild officials rt81sned and formed Clusical

Radio, Inc. ("Classical") - a corPOration completely unrelated to Oa..lc&1
Radio for Connecticut, Inc. - which filed a competlns application for
WNCN's Ucense. There was no coordination between the principals and
counsel for the petitioner. to deny (the Guild and CRC) on the one hand, and

the principals and counsel for the competlna applicant CCassical) on the
other. In fact, the positions taken by the Guild and CRe were adverse to

Classical. The Guild and CRC asked the Commission to renew the Ucense for

WNCN, subject to a condition that would be 01 no benefit to Cluslc:al.

EXHIBIT A

----- ----""
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Furthermore, the Gulld and eRe opposed the approval by the Commission 01

a settlement under which Classical dtsmilsed Itl appUcation and had Its

expenses reimbursed by GAP. Neither the Guild nor eRe shared in IUch

reimbursement or benefited in any way from the settlement or any other

adlon taken by Oassical.

The prfndpals of Classical have never resumed any affiliation with the

Guild since their l'esipatlon in 1981.

I declare and affirm under penalty of J*Jury that the foregoina it true and
correct.

Executed on AUSUSt 21, 1991.
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I, DAVID M. :RICE, hereby certify that the toresoJna NR!PLY 1'OOpPOSmON
10 PETITION TO DENY" was served this 21.t day of Ausust, 1991, by mailfns a
true copy thereof by United States first class mail, post.. prepaid, to:

John T. Scott, ID, EIq.
Crowell. MorJns
1001 Pennsylvania Aftl\ue, N.W.
Washinston, D.C. 20004-2505

Aaron I. Pleisdunm, 1Iq.
Pleisehman etc Walsh
1400 Sixteenth Street, N.W.
Washl1\lf01\, D.C. 20036

Morton L. Berfleld, 1Iq.
Roy W. Boyce, Ieq.
Cohen and Berfttlcl, P.C.
1129 20th Street, N.W.
WaslUnata1\, D.C. 20036

Dennis Courtland Hayti, BIq.
Bverald Thompson, Esq.
NAACP
4805 Mt. Hope Drive
Baltimore, Md. 21215

David Honis, BIq.
1800 N.W.187th heet
Mlunl, PIa. 33056

Stuart B. BedeD, BIq., AII1ItInt ChIef
Audio services Divilion, MUI :Media Bureau
'ederal CommunicatioN Commission
1919 M Street, N.W. - :Room 302
Washingtol\r D.C. 2055&

Glenn A. WoU., Esq., ChIef
no Branch, Mus MedIa Bureau
Pederal Communleatiol\l Commission
2025 M Street, N.W. - Room 1218
Washington, D.C. 20554
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